
15a George Square
Edinburgh

EH8 9LD

29th October 2014

Dear Robert,

Further to your call for submissions to the Smith Commission, please find below a submission on 
a written constitution for Scotland. As you will see, it is less a detailed proposal for a specific kind
of constitution, but a case for the idea of codifying Scotland's constitutional arrangements and a 
pointing out of the fact that there is already considerable consensus amongst Scotland's political 
parties for it.

I am currently a researcher and senior tutor in Social Policy at the University of Edinburgh, tutor 
in Social Science at Edinburgh Napier University and a member of the Scottish Green Party, but I 
am submitting this proposal in a personal capacity,

Best wishes,

Dan Heap



A Written Constitution for Scotland: Submission to the Smith
Commission

Whilst it is perhaps natural for a written constitution to be seen in the context of independence, a 
No vote does not mean that the idea should be disregarded.  Many parts of sovereign states with 
some element of self-governance have their own written constitutions – US states and German 
Länder being notable examples.  Indeed, it could be argued that the deepening and extension of 
the devolution settlement that the Smith Commission is likely to bring increases the need for a 
single document that lays out how governance in Scotland should work, both internally (the 
relationship between the Scottish Government, Scottish Parliament and Scottish people) and 
externally (the relationship between devolved Scottish and UK institutions).

Codification of Scotland's constitutional arrangements may represent very limited actual change 
on the current situation – it could be argued that Scotland already has a constitution in the form 
of the Scotland Acts – but even the most limited written constitution would be a powerful 
symbolic affirmation of the sovereignty of the Scottish people, as demonstrated in the referendum
on independence.

Four of the five parties currently represented in the Scottish Parliament support some form of 
codification of Scotland's constitutional arrangements:

• The Scottish Liberal Democrats have argued for a written federal UK constitution1.

• Scottish Labour have called for constitutional entrenchment of the Scottish Parliament and
of the position of Scottish local government2

• The SNP Scottish Government’s Independence White Paper proposed a written 
constitution for an independent Scotland3, including an extensive range of rights to public 
services.  The SNP Scottish Government’s Smith Commission proposals4 included a range 
of suggestions that would  “develop a distinct constitutional framework covering the 
structures of government, including local government, and the human rights of the people 
of Scotland.”

1 Home Rule and Community Rule Commission of the Scottish Liberal Democrats, Federalism: the best future for 
Scotland, p26

2 Scottish Labour Devolution Commission, Powers for a purpose –Strengthening Accountability and Empowering 
People, p121 and p240, respectively

3 The Scottish Government, Scotland's Future, p.351
4 The Scottish Government, More Powers for the Scottish Parliament – Scottish Government Proposals, p.29



• The Scottish Green Party suggest a written constitution, arguing that it is the only way for
the permanence of the Scottish Parliament to be established.5

Given that all parties – the four mentioned above and the Scottish Conservatives – support the 
current powers of the Scottish Parliament and Government, it should – at the very least – be 
eminently possible to agree on a written Scottish constitution based on the Scotland Acts 1998 
and 2012. Given the party proposals such a constitution might also include:

• Formalisation of the Sewell Convention
• Entrenchment of the role, powers and status of Scottish Local Government
• An assertion of the Scottish Parliament's responsibility for domestic aspects of the 

constitution (rules governing elections to and certain aspects of the workings of the 
Scottish Parliament are currently reserved)

• The 1989 Claim of Right (The Scottish people's right “to determine the form of 
government best suited to their needs”)

• A statement of the rights Scottish citizens enjoy, based on at least the Human Rights Act 
1998. 

It goes without saying that the production of a written constitution should not be the preserve of 
the Scottish Parliament, but be primarily the responsibility of the Scottish people through an 
extensive process of public consultation and eventually ratification by the public in a referendum. 
The Commission may find the example of Iceland's recent Constitutional Assemblies instructive 
in this regard.  The London School of Economics's constitutional crowdsourcing project6 has a 
wealth of information on citizen involvement in the drafting of constitutions.

5 Patrick Harvie and Maggie Chapman, Scottish Green Party submission to Smith Commission on Devolution, p3

6 http://blogs.lse.ac.uk/constitutionuk/introduction/ 
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